INCORPOREAL HEREDITAMENTS §17:20.20(d)

§17:20.20(d) Implied Grant

In certain situations, the law may imply the grant of an easement even where there
are no express words of creation. Obviously this can only be done if there is no
wording in the conveyance which expressly precludes such an implication. The grant
of an easement may be implied in three situations:

(1)  to allow the enjoyment of a right which has been expressly granted; for
instance, where owners of adjoining properties agree to dig a well for
their common use, situated on the lands of one, an implied right-of-way
will be granted to the owner of the other property;'*

(2) tocarry out the common intention of the parties;' or

(3) whereland previously owned by one owner is severed'® and the easement
being claimed meets the criteria set out following.

When land owned by one person is divided and part of the land conveyed to
another, even if there are no words in the instrument expressly creating an easement,
a court will imply that the new owner was granted easements of necessity and any
continuous and apparent easements which existed as quasi-easements'’ during
unity of ownership. Thus, the implied grant will render the retained land servient
and the newly acquired portion dominant.

The test for necessity is fairly stringent. In order to make a successful claim for an
easement of necessity, it would have to be shown that it would be impossible to enjoy
the dominant land otherwise.'® A common example is a right-of-way which would
provide the only possible access to a piece of land.

In order for a quasi-easement which was exercised during unity of ownership to
become an easement by implication of law, the right claimed must meet certain
criteria:

(a) it must be necessary to the reasonable enjoyment of the part granted;

(b) it must have been used by the owner of the entirety for the benefit of the
part granted up to and at the time of the grant; and

(c) itmust have been apparent at the time the land for which the easement is
claimed was acquired.

For an easement to be apparent, its previous use must have been indicated by some
visible, audible or other apparent evidence on either the quasi-dominant or the
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quasi-servient tenement which could be seen, heard or smelled by a reasonable
inspection.'® An easement which is by its nature not continuous and apparent, such
as an ordinary right-of-way, will not pass on the severance of a tenement unless it
meets the test for necessity set out in the previous paragraph or unless the grantor by
appropriate language shows an intention that it should pass.?



